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STATEMENT OF THE | SSUES

The issues remaining in this case are: (1) whether New
Ri ver Solid Waste Association (NRSWA) requested that its
permtted bioreactor landfill system be included as part of its
application for renewal of its operating permt for the New
Ri ver Regional Landfill in Union County, Florida; (2) whether
Petitioner participated in this proceeding for an inproper
pur pose under Section 120.595(1); and (3) whether the prevailing
party is entitled to an award of attorney fees and costs under
Section 403.412(2)(f). (Ctations to sections are to the 2000
codification of Florida Statutes. Rule citations are to the
current Florida Adm nistrative Code.)

PRELI M NARY STATEMENT

This case involves NRSWA's application to renew its Permt
No. SC63-271982 for the continued operation of its landfill, in
particular as it relates to NRSWA's earlier application to
nodify the permt to allow construction and operation of a
bi oreactor landfill systemon retired cells 1 and 2 of the
landfill (Permt No. 001-3500-004SC). The conplicated interplay
bet ween these proceedings is part of both the procedural
background and pertinent facts of this case.

On June 26, 2000, DEP gave notice of its intent to issue
NRSWA a permt nodification to construct a bioreactor system at

its landfill (Permt No. 001-3500-004-SC). On July 11, 2000,



Petitioner, Paul Still, tinmely filed a Petition for
Adm ni strative Hearing to chall enge DEP s proposed agency
action. On or about August 15, 2000, DEP referred the matter to
DOAH, which gave it DOAH Case No. 00-3448 and assigned an ALJ.
On August 28, 2000, NRSWA filed a Motion to Dismss the Petition
for Adm nistrative Hearing for |ack of standing.

On Septenber 8, 2000, while Case No. 00-3448 on the
bi oreact or nodification application was pendi ng, NRSWA appl i ed
to DEP for renewal of Permt No. SC63-271982 for continued
operation of its landfill.

On Septenber 18, 2000, the ALJ in Case No. 00-3448 entered
an Order Ganting Mdtion to Dismss with Leave to Anend as to
st andi ng.

On Sept enber 26, 2000, the Petitioner filed an Amended
Petition for Adm nistrative Hearing in Case No. 00-3448 which
i ncl uded new standing allegations. On COctober 5, 2000, NRSVWA
filed a Motion to Dismss the Arended Petition for
Adm ni strative Hearing for |ack of standing.

On Cct ober 6, 2000, DEP issued a Request for Additional
I nformation (RAI) as to the renewal application.

On Cct ober 20, 2000, the ALJ in Case No. 00-3448 granted
NRSWA's notion to dismss Petitioner's anended petition for |ack

of standing.



On Novenber 3, 2000, NRSWA submitted its response to DEP s
RAI, which included the statenent:

Pl ease note the permt nodification
application for the bioreactor construction
and operation, DEP File Nunber
0013500-004-SC, is currently under review by
Department. It is understood that the

previ ously submitted bioreactor informtion
is to be incorporated in the renewed permt.

DEP entered its Final Order dismssing Case No. 00-3448 on
Decenber 4, 2000. On Decenber 12, 2000, DEP issued Permt
Nunber 001-3500004-SC to NRSWA for the bioreactor nodification.
This permt provided in pertinent part:

This nodification shall remain in effect as
| ong as the underlying permt, SC63-271982,
is in effect. The underlying permt wll
remain in effect until final agency action
is taken on the renewal application of that
permt
Petitioner did not appeal the Final Oder in Case No. 00-3448.

On February 15, 2001, DEP gave notice of intent to renew
NRSWA's permt for continued operation of its landfill. DEP s
draft permt incorporated specific conditions addressing the
construction and operation of the bioreactor system

On February 28, 2001, the Petitioner filed a verified
Petition for Adm nistrative Hearing concerning DEP s proposed

agency action with respect to NRSWA's application for the

renewal of Permit No. SC63-0271982. DEP referred this petition



to DOAH on March 14, 2001, where it was given DOAH Case
No. 01-1033.

On March 19, 2001, NRSWA filed a Motion to Dismss Petition
for Adm nistrative Hearing and a Motion for Attorney Fees and
Costs. On April 9, 2001, DEP filed its Mdtion to D sm ss
Verified Petition for Adm nistrative Heari ng.

NRSVWA' s Motion for Attorney Fees and Costs was based on
both Section 120.595(1) and Section 120.569(2)(e). NRSWA's

motion to dism ss was based on standing and res judicata. DEP' s

notion was based only on res judicata. The res judicata

argunents were that the Petition for Adm nistrative Hearing in
Case No. 01-1033 chall enged the bioreactor nodification which
was decided in Case No. 00-3448. Petitioner filed responses in
opposition to all three notions, and a tel ephone heari ng was
hel d on the notions to dismss on April 25, 2001.

On May 1, 2001, an Order Denying Mtions to Disnmss was
entered. However, the Order Denying Mdtions to Dismss noted a
di screpancy between allegations in the Petition for
Adm ni strative Hearing and Petitioner's argunment on the notions
to dismss, and Petitioner was instructed to anend his pl eading
if he intended the Petition for Adm nistrative Hearing in this
case to challenge renewal of the nodified underlying | andfil

permt under the standards of Rule 62-701.330(3)(a).



There was no hearing or ruling on NRSWA's Motion for
Attorney Fees and Costs.

On May 3, 2001, a Notice of Hearing was issued, based on
responses to the Initial Oder and other input given during the
t el ephone hearing on April 25, 2001. Final hearing was
schedul ed for June 4-6, 2001, in Gainesville, Florida. An Oder
of Pre-Hearing Instructions requiring a pre-hearing stipulation,
anong ot her things, also was entered.

On May 8, 2001, an Anmendnent to Petition for Adm nistrative
Hearing was filed clarifying Petitioner's challenge to renewal
of the nodified underlying landfill permt under the standards
of Rule 62-701.330(3)(a).

Al'so on May 8, 2001, NRSWA filed a Mdtion to Require
Petitioner to Post a Bond to secure paynent of the prevailing
party attorney fees and costs award anti ci pated by NRSWA under
Section 403.412(2)(f). Petitioner filed a response in
opposition, and the notion was heard by tel ephone on May 22,
2001 (along with other prehearing case managenent matters.) At
the hearing, DEP indicated its opposition to the notion to
require bond.

On May 21, 2001, NRSWA filed a Motion in Limne.

Petitioner filed a response in opposition (along with a
"preanble related to the notion and its inpact on case

managenent "), and DEP filed a response in support of the Mtion



in Limne. Essentially, NRSWA and DEP sought to limt the
issues for final hearing to those identified in the O der
Denying Motions to Dism ss as reasons why the doctrine of res
judi cata did not bar the Petition for Adm nistrative Hearing. A
conbi nati on heari ng/ prehearing conference was held by tel ephone
on May 30, 2001

On May 31, 2001, an Order Denying Bond and an Order Denyi ng
Motion in Limne were entered.

On June 1, 2001, the parties filed a Joint Prehearing
Stipulation, which identified three issues of fact and five
i ssues of |law remaining for determ nation, including:
(1) whether NRSWA requested, as part of its application for
renewal of its existing operating permt, that the bioreactor
system be included [as] part of the renewal permt; and (2)
whet her the prevailing party is entitled to attorney fees under
Chapter 403 and/or 120, Florida Statutes. Also, NRSWA's Motion
for Attorney Fees and Costs was |isted as a pending notion.

At final hearing, NRSWA called Frank Darabi, its
pr of essi onal engi neer, and had Respondent's Exhibits 1 through
11 admtted in evidence. (Respondent's Exhibits 10 and 11, the
existing permt for cells 1 and 2 and the existing permt for
cell 3, were to have been late-filed by DEP post-hearing but
have not been filed.) Petitioner called two DEP enpl oyees

(Mary Nogas, a professional engineer, and R chard Dasher, a



geol ogist) and testified in his own behalf. He also had
Petitioner's Exhibits 1, 2, 9, 10, and 15 adm tted in evidence.
(bj ections to Petitioner's expert testinony in his own behal f
wer e sustai ned; objections to the adm ssion of alleged |earned
treati ses were sustained for |ack of sufficient evidence that
the treatises were authoritative. Petitioner then called
Darabi, who was recalled by NRSWA in rebuttal.

After presentation of evidence, Petitioner announced that
he was withdrawing all issues except for the issue whether NRSWA
properly applied for renewal of the bioreactor nodification
permt as part of the renewal application so as to allow
i nclusion of the bioreactor nodification in the renewal permt.

After Petitioner's announcenent, NRSWA noved to reopen the
evidentiary record for additional rebuttal testinony on the sole
remai ning i ssue. Petitioner's objection that the w tness was
not on NRSWA's witness |ist was sustained because the testinony
woul d not qualify as rebuttal.

No party ordered a transcript of final hearing, and the
parties were given ten days (until June 15, 2001) in which to
file proposed recomended orders (PRGOs).

Petitioner filed his PRO on June 13, 2001. On June 14,
2001, NRSVWA filed a Mdtion for Extension of Time until June 20,
2001, to file PRGOs; the notion indicated DEP' s concurrence and

joinder, as well as NRSWA's inability to contact Petitioner. On



June 15, 2001, NRSWA filed an Arended Mdtion for Extension of
Time el aborating on its grounds and indicating Petitioner's
objection. NRSWA also tinely filed its PRO on June 15, 2001

DEP then filed an Addendum to Anended Mdtion for Extension
of Time. The Addendum el aborated on DEP' s grounds for an
extension, indicated that counsel for DEP would attenpt to file
DEP' s PRO by June 20, 2001, and represented that DEP woul d not
review Petitioner's PRO before filing its PRO On June 15
2001, Petitioner filed a response in opposition to an extension
of tine for either NRSWA or DEP. DEP filed its PRO on June 20,
2001.

Based on the filings, and the |ack of any prejudice to
Petitioner, DEP s extension is granted over objection, and al
PRO s have been consi dered.

NRSWA' s PRO i ncluded a request for attorney fees and costs
under Section 120.595(1) and Section 403.412(2)(f). NRSWA did
not specifically renewits Mtion for Attorney Fees and Costs
under Section 120.569(2)(e).

FI NDI NGS OF FACT

1. NRSWA is conprised of Union, Baker, and Bradford
Counties and was formed to share the costs associated with solid
wast e di sposal. NRSWA owns and operates the New Ri ver Regi ona
Landfill in Union County. The landfill was initially permtted

in 1990 and was expanded and the original permt renewed in 1995



for an additional five years, expiring on Novenber 6, 2000. The
andfill now has a permt for disposal of Class | waste in three
cells, with a fourth under design; it also has a permt for

di sposal of Class Ill waste and a permit for a waste tire
col l ection center.

2. Cells 1 and 2 were retired, and in July 1999 NRSWA
applied to nodify its operating permt (Permt No. SC63-271982)
to allow construction and operation of a bioreactor |andfill
systemon retired cells 1 and 2. On June 26, 2000, DEP gave
notice of its intent to issue NRSWA a permt nodification to
construct and operate the bioreactor system

3. On July 11, 2000, Petitioner, Paul Still, tinmely filed
a Petition for Admi nistrative Hearing to challenge DEP s
proposed agency action. On August 15, 2000, DEP referred the
matter to DOAH, which gave it DOAH Case No. 00-3448 and assigned
an ALJ. On August 28, 2000, NRSVWA filed a Mdtion to Dismss the
Petition for Adm nistrative Hearing for |ack of standing.

4. On Septenber 8, 2000, NRSWA applied to DEP for renewal
of Permt No. SC63-271982 for continued operation of its
landfill. The renewal application requested that all |andfil
permts be consolidated into the renewal permt as a single
operating permt. However, at the tine Case No. 00-3448 on the

bi oreact or nodification application remai ned pendi ng, and the
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renewal application did not specify the bioreactor nodification
as part of the renewal application.

5. Frank Darabi, NRSWA's professional engineer, signed a
transmttal letter on Septenber 7, 2000; arranged for delivery
of the application to DEP's Northeast District office in
Jacksonville, Florida; and thought it was delivered and | eft
there after-hours on Septenber 7, 2000. But NRSWA did not prove
that the renewal application was submtted to DEP before
Septenber 8, 2000, when it was fil ed-stanped.

6. The renewal application was subnitted on DEP FORM 62-
701.900(1). The application was signed on the behalf of NRSWA
by Darrell O Neal, its Executive Director. By this signhature on
the form O Neal swore that all statenents in the application
were true, correct, and conplete and agreed on behal f of NRSWA
to conply with applicable statutes and DEP rules. The
application was al so signed, seal ed and dated by Frank Darabi,
as professional engineer. Darabi's signature certified that al
engi neering features in the application were "desi gned/ exam ned
by me and found to conformto engineering principals [sic]
applicable to such facilities.™

7. On Septenber 18, 2000, the ALJ in Case No. 00-3448
entered an Order Ganting Motion to Dismss with Leave to Amend.
The ALJ held that the allegations in the Petition for

Adm ni strative Hearing failed to denonstrate that the Petitioner

11



"ha[d] sustained, or [wa]s in the i nmedi ate danger of sustaining
sone direct injury as a result of the proposed agency action.”
The ALJ granted Petitioner |eave to anend as to standing.

8. On Septenber 26, 2000, Petitioner filed an Anmended
Petition for Adm nistrative Hearing in Case No. 00-3448, which
i ncl uded new all egations in an attenpt to address the question
of Petitioner's standing. On Cctober 5, 2000, NRSWA filed a
Motion to Dismss the Amended Petition for Adm nistrative
Hearing. NRSWA asserted that the Anmended Petition for
Adm nistrative Hearing failed to sufficiently allege
Petitioner's standing.

9. On Cctober 6, 2000, DEP issued a Request for Additional
I nformation (RAI) as to the renewal application. The RAl did
not ask for any information concerning the pending bioreactor
nodi fi cati on application.

10. On October 20, 2000, the ALJ in Case No. 00-3448
granted NRSWA's notion to dism ss Petitioner's anended petition
in that case, finding that the anmended petition "ha[d] set forth
no new al l egations sufficient for a presunption of standing to
initiate and sustain these proceedi ngs."

11. On Novenber 3, 2000, NRSWA submitted its response to
DEP's RAlI, which included the statenent:

Pl ease note the permt nodification

application for the bioreactor construction
and operation, DEP File Nunber

12



0013500-004-SC, is currently under review by

Departnment. It is understood that the

previously submtted bioreactor information

is to be incorporated in the renewed pernit.
This statenent was included after Darabi asked DEP and was told
that it would be appropriate to include information about the
pendi ng bi oreactor nodification application in the response to
RAI al t hough not asked for in the RAI

12. NRSWA' s response to RAlI was signed by Darabi, with a
copy to O Neal. Darabi's signature did not make representations
or certifications |like those provided for in DEP FORM 62-
701.900(1). However, Darabi had been NRSWA' s prof essi ona
engi neer since its inception, had signed nunmerous application
subm ssions on behal f of NRSWA over the years, and clearly had
authorization to submt the response to RAI.
13. DEP entered its Final Order dism ssing Case No.

00- 3448 on Decenber 4, 2000. On Decenber 12, 2000, DEP issued
Permt Nunber 001-3500004-SC to NRSWA for the bioreactor
nodi fication. This permt provided in pertinent part:

This nodification shall remain in effect as

| ong as the underlying permt, SC63-271982,

is in effect. The underlying permt wll

remain in effect until final agency action

is taken on the renewal application of that

permt
Petitioner did not appeal the Final Oder in Case No. 00-3448.

14. Followi ng review of the additional information

submtted by NRSWA on its renewal application, DEP deened the
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permt application conplete as of Novenber 3, 2000. Additiona
information was submitted in January 2001, including a request
submtted on January 11 that the bioreactor nodification part of
the renewal permt address specific conditions omtted fromthe
nmodi fication permt issued on Decenber 12, 2000.

15. On February 15, 2001, DEP gave notice of intent to
renew NRSWA's permt for continued operation of its landfill
DEP's draft permt incorporated specific conditions addressing
the construction and operation of the bioreactor system as well
as all other permtted landfill activities.

16. The evidence is clear that, since Novenmber 3, 2000,
NRSWA consi stently has taken the position that the bioreactor
system nodi fication was included in its renewal application.

Al | eged | nproper Purpose

17. The evidence did not prove that Petitioner
participated in this proceeding for an inproper purpose--i.e.,
primarily to harass or to cause unnecessary delay or for
frivol ous purpose or to needlessly increase the cost of
licensing or securing the approval of NRSWA's permt renewal
applications. To the contrary, the evidence was that Petitioner
participated in this proceeding in an attenpt to raise
justifiable issues as to why NRSWA's permt renewal application,
with bioreactor landfill systemin cells 1 and 2, should not be

granted. Petitioner failed in his attenpts in |arge part
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because several issues he wanted to litigate were outside the
scope of a permt renewal application and because he had no
expert testinony on issues he was allowed to raise. At that
poi nt, Petitioner announced he was dropping all issues but one.
The sole renmaining issue after Petitioner's announcenent m ght
be viewed as a procedural technicality bordering on being
frivolous. But it arose out of the conplex (as DEP descri bed
it, "nuddl ed") procedural history. Under these circunstances,
it is not found that Petitioner's continued litigation of his
sol e remai ning i ssue was frivol ous.

CONCLUSI ONS OF LAW

18. Wth regard to NRSWA's application for the renewal of
its existing operating permt, Section 120.60(4) provides in
pertinent part:

When a |icensee has made tinely and
sufficient application for the renewal of a
| icense which does not automatically expire
by statute, the existing |license shall not
expire until the application for renewal has
been finally acted upon by the agency .

19. Wth regard to its review of applications for the
renewal of permts, Rule 62-4.090 generally requires that an
application for the renewal of an operating permt nust be

submtted at | east 60 days prior to the expiration of the

permt; but where, as in this case, the renewal application was

15



not subnmitted at |east 60 days prior to the expiration of the

underlying permt, the rule provides:
If the renewal application is submtted at a
| ater date, it will not be considered tinely
and sufficient unless it is submtted and
made conplete prior to the expiration of the
operation permt. \Wen the application for
renewal is tinmely and sufficient, the
existing permt shall remain in effect until
the renewal application has been finally
acted upon by Depart nent.

20. Petitioner does not challenge DEP s determ nation that
NRSWA permt application was tinely and sufficient under the
above-referenced rule. It necessarily follows that NRSVWA' s
existing permt remains in effect pending final agency action by
DEP on the renewal application.

21. Petitioner's sole remaining contention in this case is
that NRSWA failed to properly request that the bioreactor permt
be included as part of the application for the renewal of the
exi sting operating pernmit. There are several reasons why this
contention has no nerit.

22. The renewal application filed on Septenber 8, 2000,
was not required to include the construction and operation of
t he bi oreactor system because NRSWA did not have a solid waste
permt for the bioreactor systemat the tine. Even when NRSWA
responded to DEP's RAI on Novenber 3, 2000 (and the application

was conplete, tinely, and sufficient), DEP still had not taken

final agency action with respect to the permt nodification for

16



t he bioreactor system Clearly, NRSWA was not required to apply
for renewal of a permt that did not yet exist.

23. Petitioner's argunent also fails because NRSVWA' s
response to DEP's RAlI requested that DEP include the bioreactor
inits consideration and review of the application for the
renewal permt. In light of the conplicated, "nuddl ed"
procedural history circunstances surrounding the submttal and
review of the bioreactor and renewal permt applications, the
request in the response to RAI to include the bioreactor permt
in the renewal application was not inappropriate.

24. Petitioner maintains that the procedure utilized by
NRSWA and DEP to incorporate the bioreactor permt into the
renewal application technically was fatally flawed in that the
sworn verification in the renewal application did not
specifically refer to the bioreactor systemand there has been
no subsequent sworn verification such as the one contained in
DEP FORM 62-701.900(1) specifically referring to the bioreactor
system But it has been clear at |east since Novenber 3, 2000,
up through and including Darabi's sworn testinony at fina
heari ng, that NRSWA has wanted the bioreactor permt, which
bears an expiration date tied to expiration of the underlying
permt, to be included in the renewal application. Since this
is a de novo proceeding, the evidence at final hearing should be

permtted to serve the purpose of the DEP FORM 62-701. 900( 1)

17



verification. The evidence is clear that: (a) NRSWA' s
application for the renewal permt was tinmely and sufficient;
(b) NRSWA' s underlying permt remains valid and in effect
pendi ng final agency action on the renewal application; (c)
NRSWA has already received a permt nodification which

aut hori zes the construction and operation of the bioreactor
system (d) the bioreactor permt renmains valid and in effect
pendi ng final agency action on the renewal permt application;
and (e) DEP s proposed agency action in this proceedi ng nerges
t he bi oreactor permt and the renewal permt into a single solid
waste permt.

25. Even if there were a technical defect in the renewal
application, such a defect should not be considered fatal, and
denyi ng renewal of the bioreactor permt would not be the
appropriate renedy. Instead, such a technical defect easily can
be cured by requiring as an additional special condition that
NRSWA supply a sworn verification |like the one contained in DEP
FORM 62- 701. 900(1) specifically referring to the bioreactor
system

Requests for Attorney Fees and Costs

26. Prior to final hearing, NRSWA noved for attorney fees
and costs under Sections 120.569(2)(e) and 120.595(1). At final
heari ng, NRSWA indicated that it would be seeking attorney fees

and costs w thout specifying the grounds. Post-hearing, NRSWA
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requested attorney fees and costs under Section 120.595(1) and
Section 403.412(2)(f); NRSWA did not specifically renewits
Motion for Attorney Fees and Costs under Section 120.569(2)(e).
27. Jurisdiction will be reserved to determ ne the request
under Section 120.569(2)(e) because DOAH has jurisdiction to

enter the final order under that statute. See Procacc

Commercial Realty, Inc. v. Dept. of Health and Rehab. Services

690 So. 2d 603, 606 (Fla. 1st DCA 1997); Dept. of Health and

Rehab. Services v. S. G, 613 So. 2d 1380, 1384-85 (Fla. 1st DCA

1993) .

28. Wiile Section 120.569(2)(e) and Section 120.595(1) are
simlar and related, the procedures (and, to sone extent,
substantive law) are different. Section 120.595(1) provides in
pertinent part:

(a) The provisions of this subsection are
suppl enental to, and do not abrogate, other
provi sions allowing the award of fees or
costs in adm nistrative proceedi ngs.

(b) The final order in a proceeding
pursuant to s. 120.57(1) shall award
reasonabl e costs and a reasonable attorney's
fee to the prevailing party only where the
nonprevail i ng adverse party has been
determined by the admnistrative | aw judge
to have participated in the proceeding for
an i nproper purpose.

(c) In proceedings pursuant to

s. 120.57(1), and upon notion, the

adm nistrative | aw judge shall determ ne
whet her any party participated in the
proceedi ng for an inproper purpose as
defined by this subsection and s.
120.569(2)(e). In making such

19



determi nation, the administrative |aw judge
shal | consi der whether the nonprevailing
adverse party has participated in two or
nor e ot her such proceedi ngs involving the
sane prevailing party and the sane project
as an adverse party and in which such two or
nor e proceedi ngs the nonprevailing adverse
party did not establish either the factual
or legal nerits of its position, and shal
consi der whether the factual or |ega
position asserted in the instant proceeding
woul d have been cogni zable in the previous
proceedi ngs. In such event, it shall be
rebuttably presuned that the nonprevailing
adverse party participated in the pending
proceedi ng for an inproper purpose.
(d) In any proceeding in which the
adm nistrative |l aw judge determ nes that a
party participated in the proceeding for an
i nproper purpose, the recommended order
shall so designate and shall determ ne the
award of costs and attorney's fees.
(e) For the purpose of this subsection:

1. "lnproper purpose" neans

participation in a proceeding

pursuant to s. 120.57(1) prinmarily

to harass or to cause unnecessary

delay or for frivolous purpose or

to needl essly increase the cost of

licensing or securing the approval

of an activity.

(Enphasi s added.)

29.

The "definition" of inproper purpose in Section

120.569(2)(e) is not identical to the definition in Section

120.595(1) (e) 1.
on pl eadi ngs, notions, or other papers certify that the

signatory has read the docunent and that

inquiry,

it is not interposed for any inproper purposes,

20
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"based upon reasonabl e

such as



to harass or to cause unnecessary delay, or for frivolous
pur pose or needl ess increase in the cost of litigation."
30. Construing the definition in Section 120.595(1)(e)1 in

pari materia with the "definition" in Section 120.569(2)(e), it

is concluded that Section 120.595(1) only references the
exanpl es of inproper purposes cited in Section 120.569(2)(e),
but that participation in a proceeding is for an inproper

pur pose under Section 120.595(1) only if it is "primarily to
harass or to cause unnecessary delay or for frivol ous purpose or
to needl essly increase the cost of l|icensing or securing the
approval of an activity." (If such alimtation on the
definition is not part of Section 120.569(2)(e), Section
120.595(1)(a) provides that its provisions are "supplenental to,
and do not abrogate, other provisions allowi ng the award of fees
or costs in admnistrative proceedings.")

31. There is no evidence or indication that the rebuttable
presunption of inproper purpose created by Section 120.595(1)(c)
applies in this case. According to the evidence, Petitioner
participated in only one other such proceedi ng i nvol vi ng NRSWA
and its project in which Petitioner did not establish either the
factual or legal nerits of his position.

32. Case law holds that an objective standard is used to
determ ne i nproper purpose for the purpose of inposing sanctions

on a party or attorney under Section 120.569(2)(e) and
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pr edecessor statutes.

| nc.

V.

As stated in Friends of Nassau County,

Nassau County, 752 So. 2d 42, 49-51 (Fla. 1st

In the sane vein, we stated in Procacc
Commercial Realty, Inc. v. Departnent of
Heal th and Rehabilitative Services, 690
So. 2d 603 (Fla. 1st DCA 1997):

The use of an objective standard

creates a requirenment to nake

reasonabl e i nquiry regarding

pertinent facts and applicable

law. In the absence of "direct

evi dence of the party's and

counsel's state of mnd, we nust

exani ne the circunstanti al

evi dence at hand and ask,

obj ectively, whether an ordinary

person standing in the party's or

counsel's shoes woul d have

prosecuted the claim™
Id. at 608 n. 9 (quoting Pelletier v.
Zweifel, 921 F.2d 1465, 1515 (11th
Cir.1991)). See Inre Sargent, 136 F.3d
349, 352 (4th G r.1998) ("Put differently a
| egal position violates Rule 11 if it 'has
"absol utely no chance of success under the
exi sting precedent."” ') Brubaker v. Cty of
Ri chnond, 943 F.2d 1363, 1373 (4th
Cir.1991) (quoting O evel and Denolition Co.
v. Azcon Scrap Corp., 827 F.2d 984, 988 (4th
Cir.1987))."[)]

Whet her [ predecessor to Section 120.595(1)]
section 120.57(1)(b)5., Florida Statutes
(1995), authorizes sanctions for an initial
petition in an environnmental case turns

: on the question whether the signer
coul d reasonably have concl uded that a
justiciable controversy existed under
pertinent statutes and regulations. |If,
after reasonable inquiry, a person who
reads, then signs, a pleading had
"reasonably clear legal justification" to
proceed, sanctions are inappropriate.
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Procacci, 690 So.2d at 608 n. 9; Mercedes
560 So.2d at 278.

Al t hough there is no appellate decision explicitly extending the
obj ective standard to Section 120.595(1), there does not appear
to be any reason why, absent the rebuttable presunption, the

obj ective standard should not be used to determ ne whet her
Petitioner's participation in this proceeding was for an

i nproper purpose. See Friends O Nassau County, Inc., v. Fisher

Devel opnent Co., et al., 1998 W. 929876 (Fla. Div. Adnm n.

Hrgs.); Anscot Insurance, Inc., et al. v. Dept. of Ins., 1998 W

866225 (Fla. Div. Adm n. Hrgs.).

33. I n another appellate decision, decided before the
obj ective standard was enunci ated for cases under Section
120.569(2)(e) and its predecessor statutes, the court in Burke

v. Harbor Estates Ass'n, 591 So. 2d 1034, 1036-1037 (Fla. 1st

DCA 1991), hel d:

The statute is intended to shift the cost of
participation in a Section 120.57(1)
proceeding to the nonprevailing party if the
nonprevailing party participated in the
proceedi ng for an inproper purpose. A party
participates in the proceeding for an

i nproper purpose if the party's primary
intent in participating is any of four
reasons, viz: to harass, to cause
unnecessary delay, for any frivol ous

pur pose, [FN1l] or to needlessly increase the
prevailing party's cost of securing a
license or securing agency approval of an
activity.
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Whet her a party intended to participate in a
Section 120.57(1) proceeding for an inproper
purpose is an issue of fact. See Howard
Johnson Conpany v. Kilpatrick, 501 So.2d 59,
61 (Fla. 1st DCA 1987) (existence of
discrimnatory intent is a factual issue);
School Board of Leon County v. Hargis, 400
So. 2d 103, 107 (Fla. 1st DCA 1981)
(questions of credibility, notivation, and
purpose are ordinarily questions of fact).
The absence of direct evidence of a party's
i ntent does not convert the issue to a
question of law. Indeed, direct evidence of
intent may sel dom be available. 1In
determning a party's intent, the finder of
fact is entitled to rely upon permssible
inferences fromall the facts and
circunstances of the case and the
proceedi ngs before him

FN1. A frivolous purpose is one which is of
l[ittle significance or inportance in the
context of the goal of adm nistrative
proceedi ngs. Mercedes Lighting & Electri cal
Supply, Inc. v. Departnent of General

Servi ces, 560 So.2d 272, 278 (Fla. 1st DCA
1990).

34. Burke also is of interest because it involves facts
simlar in sone respects to the facts of this case. According
to Burke, the hearing officer found:

6. Petitioner . . . submtted no evidence
to show facts necessary to sustain the

pl eadings in the Petition. . . . Petitioner
of fered no expert testinony in support of
the pleadings in the Petition. . . . The
testinony of fact w tnesses called by
Petitioner was not material to Petitioner's
cl ai ns. :

7. Petitioner consistently denonstrated a

| ack of know edge of the applicable |law, the
proper scope of the formal hearing, and the
di stinction between argunment and evi dence.
Petitioner repeatedly attenpted to establish
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viol ations of |laws not relevant to the
proceeding. . . . Petitioner attenpted to
establish issues by arguing with w tnesses
during direct and cross-exam nation, and by
repeatedly maki ng unsworn ore tenus
representations of fact.

8. There was a conpl ete absence of
justiciable issue of either law or fact in
this proceedi ng because petitioner failed to
show facts necessary to sustain the

pl eadi ngs. Petitioner presented no evidence
refuting Respondent, Burke's, show ng that
the nodifications required by DER were
adequate to assure water quality and the
public health, safety, or welfare, or the
property of others. Evidence presented by
Petitioner was not material to the issue of
whet her the nodifications required by DER
wer e adequate for the purposes of the |aw
applicable to this proceeding. Therefore,
Petitioner participated in this proceedi ng
for a frivolous purpose, primarily to cause
unnecessary delay, or to needlessly increase
the cost of licensing or approval of the
proposed activity.

| d. at 1035-1036. (For reasons unknown, there are m nor
di screpanci es between the court's version of the findings and

t hose appearing at Harbor Estates Associates, Inc. v. E. Burke,

et al., 1990 W. 749394 (Fla. Div. Admn. Hrgs.), and at DOAH s
I nternet website, Recommended Order, DOAH Case No. 89-2741,
entered April 4, 1990.) In Burke, the Departnent of

Envi ronmental Regul ati on (predecessor to DEP) accepted the
hearing officer's findings as to Petitioner's conduct but
reversed the hearing officer's award, holding "that the conduct

descri bed in the recommended order cannot, as a nmatter of | aw,
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evi nce an i nproper purpose as defined in Section 120.59(6),
Florida Statutes.” Burke at 1037. The court reversed, hol ding:

Despite acceptance of factual findings

bel ow, the final order characterizes the
conduct of Harbor Estates' representative as
nmere "inconpetent representation.” W
reject that characterization as not
consistent with the hearing officer's
findings and, therefore, do not here decide
whet her i nconpetent representation al one
permts a finding of inproper purpose.

* * *

We reject appellees' argunent that a
qualified lay representative in a Section
120. 57 proceeding should be held to a | esser
standard of conduct, as distinguished from

| egal conpetence, than a licensed attorney.
Section 120.62(2), Florida Statutes,
permtting qualified |ay representatives to
represent parties in admnistrative

proceedi ngs, provides no basis for holding
such representatives to a | esser standard of
conduct. A contrary rule would permt a
party to insulate itself fromthe
consequences of Section 120.59(6), Florida
Statutes, by choosing |ay representation.

Id. at 1037-1038.

35. As indicated, the facts in Burke were simlar in sone
respects to the facts of this case, but they are not identical.
First, Petitioner was not represented by a qualified | ay person;
he appeared pro se. Second, there was no evidence that
Petitioner repeatedly attenpted to establish violations of |aws
not relevant to the proceeding, argued with w tnesses, or

repeat edly made unsworn ore tenus representations of fact during
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di rect and cross-exam nation of witnesses. To the contrary,
Petitioner accepted and reacted appropriately to adverse
rulings, particularly as to the issues for determ nation on
permt renewal and his lack of qualifications to give rel evant
expert opinion testinony. |ndeed, he announced at the cl ose of
t he evidence that he was dropping all issues except one.

36. Ganted, the sole remaining issue after Petitioner's
announcenent m ght be viewed as a procedural technicality
bordering on being frivolous. But it is concluded that, arising
as it did fromthe conpl ex, "nuddl ed" procedural history, the
i ssue was justifiable and not frivolous. Under the totality of
ci rcunstances, it was not proven that Petitioner's participation
in this proceeding was for an inproper purpose--i.e., primarily
to harass or to cause unnecessary delay or for frivolous purpose
or to needlessly increase the cost of licensing or securing the
approval of NRSWA's permt renewal applications.

37. NRSWA al so seeks attorney fees and costs under Section
403.412(2)(f). This statute entitles the prevailing party or
parties to costs and attorney's fees "in any action instituted
pursuant to this section . . .." But notw thstanding the
statute's use of the word "section,” it is concluded that those
provi sions do not apply to adm nistrative actions brought under

Section 403.412(5). See West Vol usia Conservancy, Inc., V.

Bayou Arbors, Inc. and Dept. of Environnental Reg., DOAH Case
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86- 2463, 1987 W. 62066 (Fla. DER 1987). In this context, the
Di vision of Administrative Hearings (DOAH) is not a "court."

See State ex rel. Chiles v. Public Enpl oyees Rel ati ons Conin,

630 So. 2d 1093 (Fla. 1994) (PERC not a "court"); Dept. of

Revenue v. VWH Ltd. Partnership, 754 So. 2d 205, (Fla. 1st DCA

2000) (DOAH not a "court of conpetent jurisdiction"); Florida

State University v. Hatton, 672 So. 2d 576, (Fla. 1st DCA

1996) (sane) .

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat DEP enter a final order: (1) dismssing
the verified Petition for Adm nistrative Hearing; (2) granting

NRSWA' s application to renew Permt No. SC63-271982, as set

forth in the draft permt--i.e., for nerger and continued
operation of all existing landfill operations, including NRSWA' s
Class Ill waste disposal permt, its permit for a waste tire

collection center, and its permt for the bioreactor |andfil
systemon cells 1 and 2; and (3) denyi ng NRSWA' s request for
attorney fees and costs from Petitioner under Section 120.595(1)
and Section 403.312(2)(f).

Jurisdiction is reserved to enter a final order on NRSWA's
Motion for Attorney Fees and Costs under Section 120.569(2)(e),

to the extent that it has been preserved.
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DONE AND ENTERED this 7th day of August, 2001, in

Tal | ahassee, Leon County, Florida.

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 7th day of August, 2001.

COPI ES FURNI SHED,

W Dougl as Beason, Esquire

Departnent of Environnental Protection
3900 Commonweal t h Boul evard

The Dougl as Building, Mil Station 35
Tal | ahassee, Florida 32399-3000

Paul Still
Route 4 Box 1297H
Starke, Florida 32091

Jonat han F. Wershow, Esquire
Post O fice Box 1260
Gai nesville, Florida 32602

Kathy C. Carter, Agency Cerk

O fice of General Counsel

Departnent of Environnental Protection

3900 Commonweal t h Boul evard, Mail Station 35
Tal | ahassee, Florida 32399-3000

Teri L. Donal dson, General Counse

Department of Environnental Protection

3900 Commpnweal th Boul evard, Mail Station 35
Tal | ahassee, Florida 32399-3000
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David B. Struhs, Secretary

Departnent of Environnmental Protection
3900 Commonweal t h Boul evard

The Dougl as Bui | di ng

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recomended Order. Any exceptions to
this Recormended Order should be filed with the agency that wll

issue the final order in this case.
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